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What is an "Essentially ja^r^edJ /ariety"? 

The concept of essentially derived variety was introduced into the 1 991 Ac* of '.he UPOV 
Convention ; n crder to ovoid plagiarism through mut2tion, multiple bao'-< -crossing and to 

important dL,e to the envelopment of :he 'use of patented generic iruitc in genetic 
engineering. 

An essentially derived variety is a variety which is distinct and predominantly derived 
from 3 protected initial variety, while retaining the essentia! characteristics cf that initial 



•.. j i ' c ■. ] .•>. ■, ■■ ■ ' |- the > IPOV C~rvcn*i?r. ^ •■ * : n!'v ri^nvo--^ V:r!9 4 '.?s ms 

be obtained by the selection of a natural or induced mutLinl. di uf a s^nac n; v.-j 
the selection of a variant individual from plants of the initial variety, back-crossing or 
UufisicifT .atiOD by genet, c t 'i^ineenng. 

The commercialization of an essentially derived variety needs the authorization of the 
owner of the rights vested in the initial variety. 

The concept of essentially derived variety does not at all abolish the Breeder's 
Exemption, as free access to protected plant varieties for breeding purposes is 
maintained It ts not a threat to biodiversity. On the contrary, it favors biodiversity, 
encouraging breeders developing and marketing original varieties. 
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UPOV Publication No. 644(g), section X 



INTERNATIONAL CONVENTION 



FOR THE 



PROTECTION OF NEW VARIETIES OF PLANTS 



at Geneva on November 10, 1972, 
on October 23, 1970, and 
on March 19, 1991 



adopted by the Diplomatic Conference 
on March 19, 1991 

reproduced from OPOV Publication No. 433(E) 
issue No. 63 of "Plant Variety Protection" 



1991 Act of the Convention 
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uifuv ruDiicALioa mo. t>«4(S) - section l, page 7 

Article 12 
Examination of the Application 

, ; Any decision to grant a breeder's right Bhall require an examination for 
compliance with the conditions under Articles 5 to 5. In the "course of the 
*xaninat ion , the authority may grow the variety or Carry out other necessary' 
tests, cause the growing of the variety or the carrying out of other necessary 
tests, or tAVr into ir^r,nnf thn m ;-: 1 . t cz gr"iw;nrj fe^ti or o^.-r f i uh: 

■Lay require the bieecei tu i'urnifciii aii the necessary intorraation, do^uaent^ Or 
material. 

Article 13 

Provisional Protection 

K^ch Contracting Party chill provide m^surCG designed to Ciifjun; J Uu* 
intcronto Of the breeder during the poriod between the filing or tLc k ^i:^::^ 
t 'on t.j r v 1 : • .- ■ 1 m- f-_;r ^r.vi'.. - \ - ■ . . .• - • -. .... : .. . ■■ 

CLiit .r iyht . Such measures shall hav<; the effect that the holder oL a Dreedei'u 
right shall at least be entitled to equitable remuneration fron any person who, 
during the said period, has carried our. nr.t'i vh.ch, ofiCio the tight h: 
require the breeder's authorisation AS provided in Article 14, A ConUacMntj 
Party m^y provide that the eaid measures shall only take effect in relatiu;i to 
persons whom the breeder has notified of the filing of the application. 



CHAPTER V 
THE RIGHTS OF TH5 BRKEDEH 

Article 14 
Scope of the Breeder's Right 

CD [ Acts In reapect of the propagating material ] fa) Subject to Articles 15 
and IS, the following acts in respect of the propagating material of the pro- 
tected variety fihall require the authorisation of the breeder: 
(i) production or reproduction (multiplication), 
£li) conditioning for the purpoa« ot propagation, 
<iii) offering for sale, 
(iv) aelling or other marketing, 

<v) exporting, 
(vi) importing, 

(vii) stocking for any of the purposes aentioned in (i) to (vl), above* 

fb) The breeder m«y make his authorization subject to conditions and 
limitations, 

(2) [ Acta In respect of the harvested material ] Subject to Articles 15 
an^lG, the acts referred to In items (II to (vii) of paragraph (lj(a) in 
re»pcct of harvested aaterialr including entire plants and parts of plants, 
obtained ' through the unauthorized use of propagating material of the protected 
variety ttball require the authorization of the breeder, anleec the breeder has 
had reasonable opportunity to exercise bis right in relation to the said 
propagating material* 
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(3) ( Acta in r«sp«ct of egrfcaln product^ ] £ach Contracting Party may provide 
that, subject to Articles 15 and IS, the acta referred to in itema (i) to (vli) 
of paragraph (l)(a) in respect of products nadc directly from harvested mate- 
rial of the protected variety falling within the provisions of paragraph <2) 

through the unauthorised use of the said harvested material shall require the" 
authorization of the breeder, unless the breeder has had reasonable opportunity 
to exerciee his right in relation to the said harvested material. 



j to Art idoi* ±$ &:.zi 16 1 acv; utnor tnan th-j^e is;«::cj to iu it.jjz. (i) 
(vii) of paragraph (l)(a) shall also require the aut hor i 2at ion of the breeder. 

(5) [ Essentially derived and cectain_Other varieties ] fa) Th«? provisions of 
paragraphs (1) to (4) shall also apply in relation to 

(i j varieties which are essentially derived froft thy pr □ t_ i-" ; ed variety, 
wheri ■ pL oLtfu*. t*d vailrLv is not itself! rtn e'.t^ni isl 1 y Jcrivo,] v.i r i y , 

(ii, varieties which art not clearly (Lis** iu:;u ; shabie in accor J.tr.o: w I :-. 

Article 7 frr>a the protected variety And 

var iety . 

(b) For U:e piirposc, c£ subparagraph (ajfi). a varirty br On-nff! t.n 
be essentially derived from another variety ("the initial variety 1 *) when 

(i) it is predominantly derived from r.he initial variety, Or from a variety 
that is itself predominantly derived from the initial variety, while retaining 
the expression of the essential Characteristics that result from the genotype 
or combination of genotypes of trie initial variety, 

(ii) it is Cleady distinguishable fron the initial variety and 
(iii) except for the differences which result from the act of derivation, it 
conforms to the initial variety in the expression of the essential characteris- 
tics that result from the genotype or coaibidat ion of genotypes of the initial 
variety. 

(c) Essentially derived viimties nay be outalnca for example by the cclec- 
tlon of a natural or induced mutant, or of a SOmaelOnal variant, the Selection 
of a variant individual from plants of the initial variety* back crossing , or 
transformation by genetic engineering* 



Article 15 
Exceptions to the Breeder 'a Right 

<1) [ Compulsory exceptions ] The breeder «s right shall not extend to 
(1) acts done privately and for non-commercial purposes, 
(ii) acts done for experimental purposes and 
{iii) acts done for the purpose of breeding other varieties/ and, except 
where the provisions of Article 14(5) apply, acta referred to in Article 14(1) 
to (4) in respect of such other varieties. 

(2) [ optional exception ] notwithstanding Article 14 r each Contracting Party 
nay, within reasonable limits and subject to the safeguarding of the legitimate 
interests of the breeder, rrestrict the breeder's right in relation to "any "_ 
variety In order to permit farmers to um for propagating purposes, on their t 
Own holdings, the product of the harvest which they have obtained by planting, " 
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